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1.    Executive Summary: 
 

The ACA is a peak national body representing Australian registered counsellors, and is an 
interested party in the consultation and development of the AHMAC National Code of Conduct to 
be applied to unregistered health practitioners, deregistered practitioners, as well as to 
registered health care practitioners under the Health Practitioner Regulation National Law 
(HPRNL) who may provide health services that are unrelated to their registration. The Code, if 
approved by all ministers, is expected to give statutory powers to enforce the Code by 
investigating breaches and issuing prohibition orders in all states and territories in Australia. 
 
The purpose of this submission is to comment on the issues raised in the consultation paper 
titled “A National Code of Conduct for health care workers”.  The ACA has reviewed the Code 
and selected the quick response format in preparing this submission. 
 
 It should be noted at the outset that the ACA members are nationally registered counsellors 
and therefore do not come within the category of “unregistered health practitioners” or 
“unregistered health care workers”.  Therefore ACA registered counsellors cannot be defined as 
“unregistered health practitioners” or “unregistered health care workers” merely because they do 
not come within the 14 categories mentioned in the HPRNL.  Classification of some selected 
groups of health care workers under the HPRNL and excluding others such as self-regulated 
registered counsellors, is an issue which needs resolution.  Furthermore, given below are 
specific reasons why ACA registered counsellors should be excluded or exempt from this first 
National Code of Conduct: 
 

 The ACA already self-regulates its registered members (around 3000 registered 
counsellors) at a national level; 

 

 The Membership of the ACA (Inc) currently commits members to adhere to the ACA 
Code of Ethics and Practice which has been used to guide counsellors for over a 
decade.  This Code of Ethics and Practice applies to counsellors’ work related activities, 
and covers their clinical and counselling practice as well as research, teaching, 
supervision of trainees and other activities that relate to overall general training and 
employment of the counselling profession. (ACA  Code of Practice, Version 10, April 
2013);  
 

 ACA counsellors come under the Australian Register of Counsellors and 
Psychotherapists (ARCAP), a National Register which incorporates over 39 counselling 
bodies in Australia;  
 

 The Code of Conduct which registered counsellors adhere to under ARCAP is far more 
detailed and restrictive in relation to ethical practice than the suggested National Code; 
 

 The current Code of Conduct that ACA registered counsellors adhere to is primarily 
driven by a “do no harm” perspective, and focused on clients, not only upon best practice 
or training standards;  

 

 The ACA has its own Complaints Policy and Procedural Guidelines, Version 19, April 
2013. The aim of the Complaints Policy and Procedural Guidelines is to afford 
accountability of counsellors to the public, and also to protect the name of the profession 
of counselling as conducted by both individuals and organisational members of the ACA;  

 

 The complaints data about registered and unregistered health practitioners from health 
complaints entities in the final report by AHMAC,“Options for regulation of unregistered 
health practitioners, April 2013”, Appendix 11, reveal that the highest percentage of 
complaints in 2009/10 were against the medical practitioners (56.2%), dentists (18.2%), 
nurse/midwifes (9.8%), psychologists (5.9%), dental education and prosthetists (1.9%, 
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chiropractors (1.1%), physiotherapists (1.0%) and pharmacists (1.0%).  Other 
employment categories which do not come under the Health Practitioner Regulation 
National Law (HPRNL) had less than 1% of complaints per occupational category.  For 
example, the counsellor/therapists had (0.3%) complaints and social workers had (0.4%) 
complaints against them for the same period.  Based on this complaints data it is 
questionable why the National Code of Conduct does not plan to include those 
occupations regulated by HPNRL, which have the highest level of complaints directed 
against them; 

 

 The ACA registered counsellor aims to facilitate client progression towards problem 
solutions whilst demonstrating a genuine concern and compassion for each client’s 
presenting situation. Therefore the client’s safety is of greatest importance to ACA 
counsellors, and counsellors are expected to take all reasonable steps under the ACA 
Code of Conduct to ensure that the client does not suffer physical, emotional or 
psychological harm during counselling sessions; 
 

 Unlike other health care workers, registered counsellors do not normally give advice. 
Unlike other health care workers, counsellors do not prescribe medicines or provide 
appliances or products to clients. Therefore counsellors fall into a different category and 
are best termed as “mental health professionals” rather than “health practitioners or 
“health care workers”; 
 

 If registered counsellors were to be referred to as “health care workers” or “health 
practitioners” or similar this would be a blatant misrepresentation of the profession to the 
public: 

 
Based on the above arguments, the introduction of another new National Code of Conduct for all 
health care workers, and expecting registered professional counsellors to adhere to another 
National Code of Conduct, is likely to cause confusion, duplication and miscommunication 
among both the counsellors as well as their clients.  We are concerned that the new National 
Code of Conduct for health care workers in its present form is too broad in scope as it tries to 
cover an undefined range of health care workers without adequate consideration to their training 
competencies and skills development.  More research work will be required to identify the depth 
of training of all these health care workers, to evaluate their competence and assessment of 
skills, evaluate their level and length of initial training and ongoing training, and supervisor 
training.  Furthermore from the information contained in Chapter 3, page 34, of the new National 
Code of Conduct on “Implementation-Legislation” there are major differences in the way 
Australian state and territory jurisdictions investigate and prosecute breaches of conduct.  As 
there is lack of consistency in the implementation of the current legislation pertaining to 
investigation and prosecution of complaints and breaches of conduct, we feel it is of first 
importance for the Federal government to review and promote amendment of state and territory 
legislation and come up with a workable uniform National Legislation to regulate all health care 
workers.  
 
As registered and self-regulated counsellors, our main concern is the safety of the public and to 
promote means by which the public can be better informed and educated to select appropriate, 
accountable and competent mental health care providers.  Unfortunately this aspect of client 
safety has not been appropriately covered in the new National Code of Conduct and its value 
suffers as a result. 
 
Furthermore, the ACA is also concerned that the presence of a National Code of Conduct for all 
health care workers (both registered and non-registered workers) may mislead the public into 
thinking that the Australian government approves of all these workers practising in the public 
and private domains without evident registration or supervision. For those professions that have 
a National Register and peak body there is a possibility that the new National Code of Conduct 
can be manipulated by a few unscrupulous health care workers who deliberately avoid 
registration by their professional peak bodies as they want to avoid scrutiny and supervision by 
their peers.  These unscrupulous few could use the National Code of Conduct as an instrument 
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to pretend they have government endorsement for their innovative and non-evidence based 
health practices where the client may be at risk of harm or injury.  Therefore we feel we should 
caution against such a generalized National Code of Conduct. 
 
ACA registered counsellors adhere to a more strict policy of conduct than the suggested new 
National Code. There is a risk that some counsellors may opt to only come under the new 
National Code due to its leniency, as opposed to the current Code under which registered 
counsellors practice.  These counsellors can still claim to practice to a National Code which 
could allow them to overstep ethical and professional boundaries inconsistent with the 
profession and overseas standards. The public in this case would need to be able to 
discriminate between Nationally Registered Counsellors and non registered counsellors who 
only adhere to the new National Code.   Any legislation written that includes counsellors under 
the new code would need to also define the difference between registered counsellors and non 
registered counsellors. It would also need to define what is meant by minimum standards for 
each health worker category. 
 
In summary, we reiterate that the ACA/ARCAP registered counsellor does not fit into the 
definition of the health care worker, and our key recommendation is that “registered counsellors” 
should be exempted from the new National Code of Conduct as they already have a well 
developed code of conduct, and a complaints handling system which covers all issues (and 
more) mentioned in the proposed new code.  The ACA has been self regulating its counsellors 
over the past decade and deregisters them when necessary following full investigation.  We 
consider that it is more important for the ACA to work towards encouraging non-registered 
counsellors to come under ARCAP, and to comply with the existing code of practice, which is 
specifically targeted towards the counselling industry, and has relevant examples, training 
material and case studies for their guidance.  However, we wish you well in the development of 
a National Code of Conduct for health care workers and provide some comments and examples, 
and five recommendations which we trust will assist with further development of the National 
Code. 
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5. ACA response to the Quick Response Form developed by the 
AHMAC 
Our submission comments on the three following areas: 

(a) the draft National Code of Conduct 
 
(b) the legislative provisions necessary to apply and enforce the National Code, and 
the extent to which national uniformity is considered necessary or desirable 
 
(c ) proposed administrative arrangements for public access to information on 
prohibition orders issued by the state and territory health complaints entities that in 
future may be responsible for enforcing the National Code. 

 
Name: Philip Armstrong FACA, CEO, 

Address: Australian Counselling Association Inc. 
PO Box 88 
43C Carberry Street, 
GRANGE QLD 4051 

Email: philip@theaca.net.au  
 
Question 1.  If you are a professional association, can you provide an estimate of the 
number of health care workers you believe to be practicing in your profession or field?  
Answer:  The ACA is a professional association which has over 3400 registered members 
who all come under Australian Register of Counsellors and Psychotherapists (ARCAP).  
ARCAP covers approximately 5000 counsellors and psychotherapists.  There are 
approximately 7000 non-social worker/psychologist/mental health nurse counsellors in 
Australia.  The counselling industry is well regulated through an inclusive self-regulation 
model, not dissimilar to the Social Work industry which we note does not come under this 
National Code.  Whilst there are various membership associations for counsellors; training, 
supervision, continuing education and ethical standards, we meet a uniform minimum 
standard through listing on the national Counsellor register, ARCAP.  In this way the 
industry maintains both diversity and inclusiveness, whilst ensuring high minimum training 
and practice standards. For instance, an ethical breach resulting in delisting by one 
association results in a delisting from ARCAP, and hence all associations.  
 
 Proposed terms of National Code  
 
Definitions  
Question 2. How should the class or classes of person that are to be subject to this 
National Code be identified?  
Answer: The first identification should be (a) whether the worker is registered to practice in 
that particular profession or (b) is not registered to practice in that particular profession.  The 
definition by ACA of a registered counsellor is given below. 
A registered counsellor is a counsellor that meets and continues to meet the minimum 
standard – training, continuing education, supervision and ethical practice – of an industry 
association providing a listing pathway to the national ARCAP register. This encompasses 
some 80% of practicing Australian Counsellors.  
 
Question 3.: Is the term ‘health care worker’ an acceptable term to use to describe to whom 
the National Code applies, or is another term such as ‘unregistered health practitioner’ or 
‘health practitioner’ preferable, as in NSW and South Australia?  
Answer: The term “health care worker” is not acceptable to a nationally registered 
counsellor and the reasons have been stated above.  Nationally registered counsellors are 
first and foremost mental health professionals and should not be described as ‘health care 
workers”. Furthermore, the definition of a “health care worker” and definition of “health 
service” in the various states and territories legislation is not consistent. Refer to Section 3.3 

mailto:philip@theaca.net.au
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page 35- 38, National Code of Conduct AHMAC. The Federal, State and Territory 
governments all separate “health” from “mental health” in both legislation and Ministries. 
Any National Code of Conduct would also be required to do this for transparency purposes. 
 
Application of this Code  
 
Question 4. Is the proposed scope of application of the National Code acceptable?  
Answer:  No, ACA is of the view that the scope of application is too broad and it is unable 
to cover all the various grades of health care workers in the list as their training and 
responsibilities are so variable. Refer to page 9, of the AHMAC National Code of Conduct. 
Also we are concerned that ACA/ARCAP deregistered counsellors will be able to continue 
to practice under the new National Code therefore putting the public at risk under a 
perceived legitimate alternative National Code. 
 
Question 5. Is it preferable that the National Code apply to all health care workers whether 
registered or not? If so, what are the potential advantages and disadvantages of this 
approach?  
Answer: There are many disadvantages and only a few administrative advantages. The 
theoretical advantages of applying the National Code to all health care workers (both de-
registered and unregistered) is that it may appear easier to administer and will probably cost 
less to manage (Option 3 in Page 7 of the AHMAC report, Options for Regulation of 
Unregistered Health Practitioners, states “ it is the least cost option while effective in 
reducing harm and achieving the objective of protecting the public”.  Another advantage 
may be that the current problem of unsafe or unethical health care workers who are subject 
to sanctions in one particular state (for example NSW or South Australia) may no longer be 
able to travel to another state to continue their practice in the presence of a statutory 
National Code of Conduct.  
 
If there is a National Code in place, the health care workers will all be subject to the same 
sanction if they are identified.  However the disadvantage is that, if they are all required to 
be registered through their professional peak associations and organisations and if still 
treated the same way as unregistered health care workers who have breached the National 
Code of Conduct, there is a possibility of registered workers no longer renewing their 
registration annually and no longer continuing their professional development programs.  
This can potentially lead to lowering of standards and competencies, as registered and 
unregistered health care workers will be treated in a similar manner if they breach the Code 
of Conduct.  
 
The other disadvantage of this approach is that some health care professions already have 
developed their own professional codes of conduct which are best practice. This means that 
adopting a minimum standard may lead to confusion among the various professions. The 
public and the health practitioners may view it as a lowering of standards by the Federal 
government and this may lead to misinterpretation of the health services provided to the 
public.  Furthermore the implementation of a National Code of Conduct can be quite 
complex as the states have various definitions of what is meant by a health service.  There 
are various interpretations of the Health Acts in different states and territories, and there are 
different ways of investigating breaches and issue of prohibition orders. (Refer Appendix 
2.1, page 58 in the AHMAC National Code of Conduct) 
 
Therefore, before the development of the National Code of Conduct, the AHMAC should try 
to develop consistent legal definitions which are agreed among all states and territories, and 
try to come to some common agreement on national legislation to cover health services in 
all states and territories. The various multiple Health Acts and subordinate legislation even 
within states can be quite complex, inconsistent, and overlap and duplicate each other.  The 
legislation governing the practice and ethical conduct of all the health care workers should 
first begin with uniform national legislation rather than developing a National Code of 
Conduct and expecting the different jurisdictions to amend their legislation to conform with 
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the National Code.  Therefore even if a theoretically perfect National Code of Conduct is 
developed it will cause logistical and legal difficulties for administrators who attempt to 
enforce it in the different states and jurisdictions.  
 

Health care workers to provide services in a safe and ethical manner  

 
Question 6: Should the National Code include a minimum enforceable standard that 
addresses the provision of services in a safe and ethical manner?  
Answer:  It is not stated in the Code how one can define a “minimum standard”. At ACA we 
define standards through competencies set up by the accreditation of the national peak 
body. The other bodies set up standards through training packages. How ACA counsellors 
provide services in a safe and ethical manner is described in Section 3,2 of the ACA Code 
of Ethics and Practice, page 5. Minimum standards would need to be defined by recognized 
National peak bodies that already have a National Register that cover the majority of the 
profession.  
 
Question 7: If so, do these sub clauses cover all the principal professional obligations that 
should apply to any health care worker, regardless of the type of treatment or care they 
provide?  
Answer:  We feel that the sub clauses in the National Code of Conduct are too general in 
nature and relate mainly to health workers in institutions. On the other hand, the sub 
clauses in the ACA code of Ethics and Practice, apply specifically to counsellors as they 
have a special therapeutic relationship with their clients. The sub clauses on section 3.2 of 
the ACA Code of Ethics and Practice on client safety are as follows: 
“(a) Client Safety 
i. Counsellors must take all reasonable steps to ensure that the client does not suffer 
physical, emotional or psychological harm during counselling sessions. 
ii. Counsellors must not exploit their clients financially, sexually, emotionally, or in any other 
way. Suggesting or engaging in sexual activity with a client is unethical. 
iii. Counsellors must provide privacy for counselling sessions. The sessions should not be 
overheard, recorded or observed by anyone other than the counsellor without informed 
consent from the client. Normally any recording would be discussed as part of the contract. 
Care must be taken that sessions are not interrupted. 
(b) Client Self-determination 
i. In counselling the balance of power is unequal and counsellors must take care not to 
abuse their power. 
ii. Counsellors do not normally act on behalf of their clients. If they do, it will only be at the 
express written consent of their client, or else in exceptional circumstances. 
iii. Counsellors do not normally give advice. 
iv. Counsellors have a responsibility to establish with clients at the outset of counselling the 
existence of any other therapeutic or helping relationships in which the client is involved and 
to consider whether counselling is appropriate. Counsellors should gain the client's 
permission before conferring in any way with other professional workers. 
(c) Breaks and Endings 
i. Counsellors work with clients to reach a recognised ending when clients have received the 
help they sought or when it is apparent that counselling is no longer helping or when clients 
wish to end. 
ii. External circumstances may lead to endings for other reasons which are not therapeutic. 
Counsellors must make arrangements for care to be taken of the immediate needs of clients 
in the event of any sudden and unforeseen endings by the counsellor or breaks to the 
counselling relationship. 
iii. Counsellors should take care to prepare their clients appropriately for any planned 
breaks from counselling. They should take any necessary steps to ensure the wellbeing of 
their clients during such breaks”. 
It is to be noted that registered counsellors have a unique working relationship with their 
clients and need to conform to a special Code of Conduct developed for counsellors. 
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2. Health care workers to obtain informed consent  

 
Question 8: Should the National Code include a minimum enforceable standard that 
addresses informed consent? If so, then how should it be framed and how should the 
complexities of informed consent in emergencies and with respect to minors be dealt with?  
Answer: This area of informed consent is viewed as a gap in the existing NSW/SA codes 
following previous feedback from stakeholders and it is to be included in the new National 
Code of Conduct.  The  ACA believes that it will be almost impossible for the new National 
Code to develop a minimum enforceable standard that addresses informed consent for all 
those 52 or more occupations listed under “health care workers” as their health work is so 
variable. Therefore any maximum or minimum standard that addresses informed consent is 
best placed in the hands of their professional peak bodies for professions who have one.   
In the case of ACA, informed consent is provided to clients through section 3.8 of the ACA 
Code of Ethics and Practice on page 10. This is achieved through Advertising and Public 
Statements, (b) Pre-Counselling Information, (c) Contracting with Clients.  Furthermore 
Section 3.9, page 11 of the ACA Code of Conduct on “ Boundaries” with clients and former 
clients refers that counselling is a formal and contractual relationship, and that the 
counselling relationship must not be concurrent with a supervisory, training or other form of 
relationship (sexual or non-sexual).  
 
Regarding the complexities of informed consent in emergencies and with respect to minors, 
this aspect is covered in the ACA code of Conduct Section 3.6, Page 9 under the heading 
“Exceptional Circumstances” and contains various scenarios where exceptional 
circumstances relating to informed consent and confidentiality issues may arise. ACA also 
provides a template of a consent form for members’ use. 
 
Question 9: If so, is this clause expressed in a way that will best capture the conduct of 
concern?  
Answer: As mentioned earlier, a National Code covering a wide range of health care 
occupations cannot possibly cover or capture this information adequately and is best left to 
professional codes of practice developed by peak professional bodies or to common law.  
 
3. Appropriate conduct in relation to treatment advice  
 
Question 10: Should the National Code include a minimum enforceable standard that 
addresses the provision of treatment advice? Counselling clients can require care at the 
primary, secondary or tertiary level of care. It would be impossible for any National Code to 
cover all three levels of care particularly when the majority of other professions identified to 
come under this code work within primarily primary care level only.    
Answer: The provision of treatment advice varies among the various health care workers 
and the definition of a minimum standard will also vary among the various health industry 
occupational groups. The definitions given in the discussion section in relation to “treatment 
advice” are unclear and can be misinterpreted. Therefore it is best if each occupational 
group includes minimum standards as well as best practice in their professional codes.  As 
the ACA registered counsellors do not provide treatment advice as defined under this 
National Code, this issue is not relevant to our members. 
 
Question 11: If so, is this clause expressed in a way that will best capture the conduct of 
concern?  
Answer: This question is not relevant to ACA registered counsellors.  
 
4. Health care workers to report concerns about treatment or care provided by other 
health care workers  
 



ACA submission to AHMAC first National code of Conduct for health care workers.29 April 2014.GT 

10 

 

Question 12: Should the National Code include as a minimum enforceable standard a 
mandatory reporting obligation for all health care workers to report other health care 
workers who in the course of providing treatment or care place clients at serious risk of 
harm?  
Answer: This issue is covered in the ACA Code of Ethics and Practice under Section 3.2 
(d) and (e) on page 6 of the ACA Code.  
 
Question 13: If so, is this clause expressed in a way that will best capture the conduct of 
concern?   
Answer: This is not applicable to ACA members as ACA registered counsellors are not 
covered by the Australian Health Practitioner Regulation Agency (AHPRA).  However the 
ACA Code of Ethics and Practice has under sections 3.9 (a) and (b) and under Section 3.10 
(11) and (111) which states that “Counsellors must actively monitor their own competence 
through counselling supervision and be willing to consider any views expressed by their 
clients and by other counsellors. 
iii. Counsellors must have a zero tolerance alcohol and illicit drug policy in their workplace 
and, for the counsellor, up to eight hours before – and of course during – their working 
hours. Counsellors are responsible for monitoring their functioning and will not counsel 
when their functioning is impaired by alcohol or drugs (be they illicit or licit). In situations of 
personal or emotional difficulty, excessive tiredness or illness, counsellors will monitor the 
point at which they are no longer competent to practice and take action accordingly. 
Counsellors should always err on the side of caution in such cases”. 
 
Question 14: Should the wording more closely reflect the mandatory reporting provisions 
imposed on registered health practitioners under the National Law?  
Answer:  Not currently applicable to ACA counsellors, as ACA counsellors are not included 
as a health profession within the 14 categories regulated under the National Registration 
and Accreditation Scheme. (AHMAC, final report “Options for regulation of unregistered 
health practitioners, April 2013, page 11). However, any complaint against a health care 
worker should receive initial investigation to ascertain the facts of the incident before making 
a complaint to ensure that it is not just a frivolous or vexatious claim. 
 
5. Health care workers to take appropriate action in response to adverse events  
 
Question 15: Should the National Code include a minimum enforceable standard that 
addresses appropriate conduct in dealing with emergencies and adverse events?  
Answer: Yes, all ACA registered practicing counsellors are required to hold a current First 
Aid Certificate and to have completed a Psychological First Aid course if this is not covered 
in their initial training.  As counsellors they are already trained on how to help clients in 
crisis. ACA registered counsellors are not to have physical contact with clients unless there 
is a crisis which may require this for the client’s emotional/physical safety.  How these 
standards could be captured by a National Code for all those who come under it would be a 
challenging task. 
 
Question 16: If so, is this clause expressed in a way that will best capture the conduct of 
concern?  
Answer: Yes. Specific instruction and training should be given to health care workers on 
how to act promptly in disasters, adverse events and emergencies. 
 
6. Health care workers to adopt standard precautions for infection control  
 
Question 17: Should the National Code include a minimum enforceable standard that 
addresses the adoption of infection control procedures?  
Answer: Yes. This aspect is already covered in ACA Counsellors Occupational Health and 
Safety Training. 
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Question 18: If so, is this clause expressed in a way that will best capture the conduct of 
concern?  
Answer: This is not applicable to ACA counsellors as they do not carry out skin penetration 
or other invasive procedures on clients. 
 
7. Health care workers diagnosed with infectious medical conditions  
 
Question 19: Should the National Code include a minimum enforceable standard that 
addresses health care workers diagnosed with infectious medical conditions?  
Answer:  The National Code should include a maximum enforceable standard or best 
practice rather than a minimum enforceable standard (which is not well defined) and ensure 
that any health care workers diagnosed with infectious diseases avoid the possibility of 
transmitting that condition to clients. 
 
Question 20:If so, is this clause expressed in a way that will best capture the conduct of 
concern?  
Answer:  The ACA believes this clause is inadequately expressed to protect clients from 
infectious diseases transmitted by health care workers.  As mentioned earlier, best practice 
standards should be adopted for infection control and all health workers trained in infection 
control to minimise risk to clients. 
 
8. Health care workers not to make claims to cure certain serious illnesses  
 
Question 21: Should the National Code include a minimum enforceable standard that 
addresses claims to cure or treat life threatening and terminal illnesses?  
Answer:  This is not applicable to ACA counsellors as counsellors cannot claim to cure any 
disease or condition. 
 
Question 22: If so, is this clause expressed in a way that will best capture the conduct of 
concern?  
Answer: Not applicable for counsellors. 
 
9. Health care workers not to misinform their clients  

 
Question 23: Should the National Code include a minimum enforceable standard that 
addresses misinformation and misrepresentation in the provision of health products and 
services?  
Answer: Registered counsellors practice a discipline that is proven scientifically and 
through gold standard research to have proven efficacy that can be measured.  On the 
other hand, some of the disciplines that come under this National Code have little if any real 
proven efficacy or recognized scientific basis. Therefore any minimum standard that is to be 
enforceable will need to reflect this and define the differences if it is designed to inform the 
consumer.  Realistically it will be almost impossible to define what is meant by minimum 
standard for all those occupational groups expected to be subject to the National Code.  For 
example, the ACA has a policy that its counsellors should not use titles unless it is relevant 
to their counselling practice.  The ACA Code of Ethics and Practice under Section 3.8 (a)  
under the heading Advertising and Public Statements provides guidance to counsellors. 
 
Question 24: If so, is this clause expressed in a way that will best capture the conduct of 
concern?  
Answer: No.  For example this clause in the proposed National Code can actually mislead 
clients into believing that the health care worker is a medical doctor or a professor.  Nurses, 
physiotherapists, psychologists, chiropractors and naturopaths and others who state that 
they hold a PhD or are similarly qualified must advise their clients that the doctorate or 
professorial degree is relevant to their specific practice.  Many practitioners use the title 
“Doctor” based on a PhD that is irrelevant to the service they offer to give the impression of 
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being more qualified than they actually are.  For instance a hypnotherapist who holds a 
Certificate 4 in Hypnotherapy, who is also a dentist, can advertise themselves as “Doctor 
Smith, Hypnotherapist” to give the consumer the impression they are more qualified than 
they actually are in Hypnotherapy to give themselves a market advantage.  Currently this is 
legal albeit unethical.   Another example is use of courtesy titles, where a person is allowed 
to use a courtesy title without being trained in the subject and is not competent to practice in 
that speciality.  The National Code should restrict the use of courtesy titles as they tend to 
mislead the public and other professionals. This is where the registration process can be 
valuable in scrutinizing qualifications, as in the process of registering the health worker the 
registration board is able to assess and advise the practitioner regarding the 
appropriateness or otherwise of any verbal or written display of such qualifications, and 
regarding what qualifications are relevant to their practice and what should or not be 
advertised in the public domain.  
 

10. Health care workers not to practise under the influence of alcohol or drugs  

 
Question 25: Should the National Code include a minimum enforceable standard that 
addresses the provision of treatment or care to clients while under the influence of alcohol 
or drugs?  
Answer:  Yes. This is already covered in the ACA Code of Ethics and Practice under 
Section 3.10.  Refer to the answer to question 13. 
 
Question 26: If so, is this clause expressed in a way that will best capture the conduct of 
concern?  
Answer: Yes.  
 

11. Health care workers with certain mental or physical impairment  

 
Question 27: Should the National Code include a minimum enforceable standard that 
addresses health care workers who suffer from physical or mental impairments that may 
impact their provision of treatment or care to their clients?  
Answer: Yes.  The ACA Code of Ethics and Practice has covered this issue under 3.10 
heading “Competence”. 
 
Question 28: If so, is this clause expressed in a way that will best capture the conduct of 
concern?  
Answer: Yes. 
 
Question 29: Is sub clause 2 necessary, or does sub clause 1 sufficiently capture the 
behaviour of concern?  
Answer: Both sub clauses 1 and 2 are required to ensure that the client is safe and not at 
risk. 
 
 
12. Health care workers not to financially exploit clients  

 
Question 30: Should the National Code include a minimum enforceable standard that 
addresses financial exploitation of clients?  
Answer: Yes. This aspect is already covered in the ACA Code of Ethics and Practice under 
Section 3.2 (ii) under heading “ Responsibility to the Client”  and again in Section 3.8 (c ) 
under heading “ Contracting with Clients”. 
 
Question 31: If so, is this clause expressed in a way that will best capture the conduct of 
concern, particularly in relation to the treatment or care of elderly, disabled and seriously or 
terminally ill clients?  
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Answer: Yes. 
 

13. Health care workers not to engage in sexual misconduct  

 
Question 32: Should the National Code include a minimum enforceable standard that 
prohibits sexual misconduct by health care workers?  
Answer: Yes. The ACA Code of Ethics and Practice refers to the prohibition of sexual 
misconduct in several sections. Example, Section 2 (xi) under heading “Code of Ethics”, in 
Section 3.2 (ii) under heading “ Responsibility to the  Client” , Section 3.9  (a) (ii) under 
heading “Boundaries” and 3.9 (b) (ii). 
 
Question 33: If so, is this clause expressed in a way that will best capture the conduct of 
concern?  
Answer: No.  It is imperative to define what is meant by “a reasonable period of time” as 
this is open to interpretation. The current code does not define who is a “client” therefore the 
problem with the code is that if a practitioner treats a partner then it would be impractical to 
impose this code. The code needs to define what constitutes a client.  Counsellors are not 
allowed to treat or work with partners, family members, friends or social acquaintances 
therefore the “no sex with clients” code is enforceable.  However would this be practical for 
a masseuse who is not restricted to working with clients outside their family and social 
groups? In the ACA Code of Ethics and Practice it is defined as 2 years where the health 
care worker should not have any contact at all via sms, text, social encounters etc with the 
Client. 
 
Question 34: Should the draft National Code be strengthened to specifically address sexual 
or physical assault in the health care setting, or is the preferred approach to expand the 
definition of ‘prescribed offences’ and rely on clauses 3 and 4?  
Answer:  As the community expects the highest level of integrity from health care workers 
and as clients are in a vulnerable position where their trust can be betrayed by 
unscrupulous workers, the National Code should be strengthened to specifically address 
sexual and physical assault in the health care setting.  
 

14. Health care workers to comply with relevant privacy laws  

 
Question 35: Should the National Code include a minimum enforceable standard in relation 
to breaches of client privacy by health care workers?  
Answer: Yes. It is very important to comply with relevant state and territory privacy laws 
that protect the privacy and confidentiality of client information. The ACA Code of Ethics and 
Practice under section 3.4 (a) and (b) state the following: 
“(a) Confidentiality is a means of providing the client with safety and privacy and thus 
protects client autonomy. For this reason any limitation on the degree of confidentiality is 
likely to diminish the effectiveness of counselling. 
(b) The counselling contract will include any agreement about the level and limits of the 
confidentiality offered.  This agreement can be reviewed and changed by negotiation 
between the counsellor and the client. 
Agreements about confidentiality continue after the client’s death unless there are overriding 
legal or ethical considerations. In cases where the client’s safety is in jeopardy any 
confidentially agreements that may interfere with this safety are to be considered void (see 
Section 3.6 of the ACA code of Ethics and Practice, ‘Exceptional circumstances’ and 
Section 3.5 under heading “Settings” where, (a) Counsellors must ensure that they have 
taken all reasonable steps to inform the client of any limitations to confidentiality that arise 
within the setting of the counselling work, e.g. updating doctors in primary care, team case 
discussions in agencies. These are made explicit through clear contracting. (b) Many 
settings place additional specific limitations on confidentiality. Counsellors considering 
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working in these setting must think about the impact of such limitations on their practice and 
decide whether or not to work in such settings”. 
 
Question 36:  If so, is this clause expressed in a way that will best capture the conduct of 
concern?  
Answer: The clause needs to be expressed in a better way to capture exceptional 
circumstances which are covered in the ACA Code of Ethics and Practice.  For example in 
Section 3.6: 
(a) Exceptional circumstances may arise which give the counsellor good grounds for 
believing that serious harm may occur to the client or to other people. In such circumstance 
the client's consent to change in the agreement about confidentiality should be sought 
whenever possible unless there are also good grounds for believing the client is no longer 
willing or able to take responsibility for his/her actions.  Normally, the decision to break 
confidentiality should be discussed with the client and should be made only after 
consultation with the counselling supervisor or if he/she is not available, an experienced 
counsellor. 
(b) Any disclosure of confidential information should be restricted to relevant information, 
conveyed only to appropriate people and for appropriate reasons likely to alleviate the 
exceptional circumstances. The ethical considerations include achieving a balance between 
acting in the best interests of the client and the counsellor’s responsibilities under the law 
and to the wider community;. 
(c) While counsellors hold different views about grounds for breaking confidentiality, such as 
potential self-harm, suicide, and harm to others they must also consider those put forward in 
this Code, as they too should imbue their practice. These views should be communicated to 
both clients and significant others e.g. supervisor, agency, etc. 
 
15. Health care workers to keep appropriate records  

 
Question 37: Should the National Code include a minimum enforceable standard in relation 
to clinical record keeping by health care workers and client access to and transfer of their 
health records?  
Answer: Yes, health care workers should keep appropriate records, however access to 
records is not that simple in the counselling situation. It depends on who wants access to 
the client’s notes. If the client has been sent by an agency then the client may not have 
access to notes without obtaining the Agency’s permission. Especially access to client 
records in exceptional circumstances includes ethical considerations to achieve a balance 
between acting in best interest of the client and the counsellors responsibilities under the 
law and to the wider community. 
 
Question 38:If so, is this clause expressed in a way that will best capture the conduct of 
concern?  
Answer: No.  Counsellors’ records are highly confidential and different to clinical notes 
made by health care workers. There are also different types of notes such as clinical, 
administrative, intake etc. Each would need to be defined including access. 
 
Question 39: Are sub clauses 2 and 3 necessary, or does sub clause 1 sufficiently capture 
the conduct of concern?  
Answer: This is not applicable to the counsellors’ situation. 
 
16. Health care workers to be covered by appropriate insurance  

 
Question 40: Should the National Code include a minimum enforceable standard in relation 
to the professional indemnity insurance obligations of health care workers?  
Answer: Yes. It is a mandatory requirement of registration for all practicing registered 
counsellors under ACA/ARCAP to have professional indemnity and public liability insurance. 
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Question 41: If so, is this clause expressed in a way that will best capture the conduct of 
concern?  
Answer: No. It is best expressed by requesting all health care workers to seek indemnity 
and public liability insurance if they are to practice in the public domain. 
Question 42: Is this clause likely to impose unreasonable compliance costs on health care 
workers?  
Answer: Each worker should be responsible for their own insurance premium as it will 
safeguard them from being sued by the clients. 
 
17. Health care workers to display code and other information  

 
Question 43: Should the National Code include a minimum enforceable standard in relation 
to display of the National Code, their qualifications and avenues for complaint? If so, is this 
clause expressed in a way that will achieve this intent?  
Answer: The ACA Code of Ethics and Practice is displayed on the ACA website and a copy 
is also provided to each registered counsellor for their guidance. 
 
Question 44: Should there be a requirement, as in the SA Code, for health care workers to 
display their qualifications?  
Answer: Yes. However the qualifications displayed should be relevant to Australian 
standards and their practice. ACA registered counsellors are expected to comply with the 
Code of Ethics and Practice Section 3.8 (i) , (ii), and (iii) under the heading “ Advertising and 
Public statements.  Overseas qualifications should be firstly assessed against Australian 
standards before being displayed to ensure misrepresentation does not occur.   
 
Question 45: Are the exemptions to the requirement to display the National Code and 
qualifications appropriate?  
Answer: The exemptions to the requirement to display the National Code and qualifications 
seem to be inappropriate.  This is because the Public Sector prides itself on its 
accountability and transparency, and clients seeking their service should be aware of the 
National Code and qualifications of the health care workers covered by the code to 
determine if their qualifications are appropriate for their specific needs.  
 

Items not included in the draft National Code of Conduct  
1. Sale and supply of optical appliances  

 
Question 46: Is this an acceptable approach to dealing with regulation of the sale and 
supply of optical appliances?  
Answer:  Not applicable as ACA registered counsellors do not sell or supply optical 
appliances. 
 
2. Health care workers required to have a clinical basis for treatments  

 
Question 47:: Is the proposed approach adopted in this draft National Code appropriate 
given the complexities of determining what treatments do and do not have ‘an adequate 
clinical basis’?  
Answer: Not applicable to counsellors as they do not provide clinical treatment such as 
injections, invasive procedures and prescribing of medicines. 
 
Question 48: Should the National Code include an additional clause along the following 
lines ‘A health care worker must take special care when a treatment they are offering to a 
client is experimental or unproven, to inform the client of any risks associated with the 
treatment’? If so, how should complexities with identifying which treatments are ‘unproven’ 
be dealt with?  
Answer: This is not applicable to ACA registered counsellors as they do not offer unproven 
treatments. The Code would need to define “unproven” as many natural therapies such 
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Homeopathy are debatably unproven depending on what research you read. If defined then 
yes definitely any unproven therapy should be declared prior to the consumer undertaking it.  

 

Section 3.2 - Scope of application of the National Code  
Definition of a health care worker  
 
Question 49: What terminology is preferred to identify and define the class or classes of 
person who are to be subject to the National Code?  
Answer: Need to define first whether the health care worker is registered or not registered. 
 
Question 50: Is the term ‘health care worker’ acceptable, or is another term preferable?  
Answer: The definition of a “health care worker” in the National Code is “to describe any 
person who provides a “health service” within the meaning of a state or territory’s health 
complaints legislation.  As the definition of “health service” is variable in different 
jurisdictions, the term health care worker would also be meaningless.  Therefore as 
mentioned on page 35 of the National Code, “in order to apply the National Code of 
Conduct, each jurisdiction‘s legislation will need to identify and define the class of persons 
who are to be subject to the Code.  This title of “health care worker” is not appropriate for 
Counsellors.  How does this code cover psychologists, social workers, mental health nurses 
etc who practice counselling however do not identify as “counsellors”?  
 
Definition of a health service  
 
Question 51: How important is national consistency in the scope of application of the 
National Code, particularly with respect to the definition of what constitutes a ‘health 
service’?  
Answer: Very important. 
 
Question 52:  If consistency is considered necessary, how should ‘health service’ and 
‘health care worker’ be defined?  
Answer: Legislators from all jurisdictions should agree to a common definition. 
 
Question 53: Is there a need to include a reference to ‘volunteer’ in the definition of 
provider/health service provider  
Answer: Yes particularly in the case of counselling by unregistered counsellors. Many 
volunteer counsellors undertake in house short training courses that would not meet the 
requirements of ACA/ARCAP. Many hot lines and community services that offer crisis 
services and/or free or low cost counselling services use volunteer workers who are not 
registered and appropriately qualified counsellors yet offer “counselling services”. More 
transparency is required to inform the public of who is actually offering the guidance and 
what qualifications and standards do they adhere to.   
 
 
Section 3.3 Application of a ‘fit and proper person’ test  
 
Question 54: Should there be power to issue a prohibition order on the grounds that a 
person is not fit and proper to provide health services where they present a serious risk to 
public health and safety?  
Answer:  No. Firstly there should be consistent definition and example of which health 
service presents “serious risk to public health and safety” and where it is “only a minor risk 
to public health and safety”. If there is no consistent definition of what these risks are across 
jurisdictions and lack of agreement, it would not be proper to label people that they are 
persons not fit or proper to provide a health service. 
 
Question 55: Is there a preferred option for enabling the application of a fit and proper 
person test?  
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Answer: Depends whether the person has had previously breached the Code of Conduct 
and whether they had been found guilty after a proper investigation. 
 
Question 56: Is consistency across jurisdictions considered important in the approach 
adopted?  
Answer: yes. 
 
Section 3.4 Who can make a complaint?  
 
Question 57: How important is national consistency in who may make a complaint?  
Answer: Yes, it will reduce confusion in the minds of professionals and public. 
 
Question 58: If consistency is considered important, is there a preferred approach for 
specifying in legislation who may make a complaint?  
Answer: Anyone should be able to make a complaint. How the complaint is classified, 
investigated and managed should also be consistent and done in a proper manner. The 
ACA registered counsellors have their own Complaints Policy and Procedural Guidelines 
and this procedure is consistently followed and is congruent with ARCAP.  
 
Section 3.5 Commissioner’s ‘own motion’ powers  
 
Question 59: How important is national consistency with respect to the power for a 
Commissioner to initiate an investigation of a matter on his or her own motion, without a 
complaint?  
Answer: As there is no national consistency with respect to the powers of Commissioners 
to initiate investigations without a complaint, there should be further research on the 
outcomes of such powers and whether they have been cost effective and improved client 
safety.  All investigation panels should include professional peers to ensure consistency 
within each profession that comes under the Code.  
 
Question 60: If consistency is considered important, should all state and territory 
Commissioners have such ‘own motion’ powers?  
Answer: Need more data and evidence to determine this. 
 
Section 3.6 Grounds for making a complaint  
 
Question 61: How important is national consistency in the grounds for making a complaint?  
Answer: The ACA believes national consistency is important as the process can be made 
more transparent to the client as well as the health care worker who is accused of breaching 
the code.  Costs of implementing prohibition orders across jurisdictions would also be less. 
 
Question 62: If consistency is considered important, is there a preferred approach for 
defining the grounds for making a complaint and what terminology is preferred?  
Answer: The ACA has a national consistent approach to investigating breach of the ACA 
code of Ethics and Practice as well as Complaints Handling Procedures across all 
jurisdictions and territories.  
 

Section 3.7 Timeframe for lodging a complaint  
 
Question 63: How important is national consistency in the timeframe within which a 
complaint must be lodged?  
Answer:  A timeframe for any service that works within mental health is not practical, 
particularly for clients who are victims of child abuse.  In the ACA complaints and procedural 
manual, a complaint can be lodged without time limitation in regard to the occurrence of the 
event(s) which form(s) the substance of that complaint  
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Question 64: If consistency is considered important, is there a preferred approach, that is, 
should a timeframe be specified, and if so, what should it be and should there be discretion 
to extend it an in what circumstances?  
Answer: There are no recovery time frames for clients suffering from mental health issues. 
Unlike physical health issues the mind does not repair itself in the same fashion as a broken 
bone or snapped ligament. Therefore it would be impossible to set frames within mental 
health. There cannot be time limitation for lodging a complaint within mental health. 
 
Section 3.8 Interim prohibition orders  
 
Question 65: How important is national consistency with respect to the issuing of interim 
prohibition orders?  
Answer: Very important. 
Question 66: If consistency is considered important, what is the preferred approach with 
respect to the grounds for issuing an interim order, the process and the maximum time 
period?  
Answer: As there is currently a wide variation between jurisdictions with respect to issuing 
of interim prohibition orders among jurisdictions and lack of consistency, the various 
jurisdictions should come to an agreement as to a suitable time frame. 
 
Section 3.9 Who is empowered to issue prohibition orders  
 
Question 67: How important is national consistency with respect to the body that is 
conferred with powers to issue prohibition orders?  
Answer: National consistency is especially important with a National Code of Conduct 
Question 68: If consistency is considered important, which body should have the power to 
issue ongoing prohibition orders, the Commissioner or a tribunal?  
Answer: Only peak national bodies that have a National register should be empowered to 
issue prohibition orders as a consequence of an investigation.  It is suggested that a 
Tribunal have powers to both to investigate and issue prohibition orders and interim 
prohibition orders. 
 
Section 3.10 Grounds for issuing prohibition orders  
 
Question 69: How important is national consistency in the grounds for issuing a prohibition 
order?  
Answer: Very important. 
 
Question 70: If consistency is considered important, is there a preferred approach?  
The preferred approach is to have a National Health Service law for all jurisdictions. 
 
Section 3.11 Publication of prohibition orders and public statements  
 
Question 71: How important is national consistency in the publication of public statements 
that include the details of prohibition orders issued?  
Answer: All public statements should have a consistent format for publication.  All 
prohibition orders should be printed in professionals journals and be highlighted on peak 
bodies web sites for public viewing.   
 
Question 72: If consistency is considered important, is there a preferred approach?  
Answer: The preferred approach is to have a National Health Service law for all 
jurisdictions. 
 
Section 3.12 Application of interstate prohibition orders  
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Question 73: How important is national consistency in achieving application across 
Australia of prohibition orders and interim prohibition orders issued in each state and 
territory?  
Answer: Very important.  Deregistered practitioners should not be allowed to practice 
nationally. Therefore a prohibition order needs to effective nationally and not just state or 
territory wise.  
 
Question 74: If consistency is considered important, is there a preferred approach for 
achieving mutual recognition of prohibition orders?  
Answer: The preferred approach is to have a National Health Service law for all 
jurisdictions.  Prohibition orders need to be issued by peak bodies if they are to be effective.  
 
Section 3.13 Right of review of a prohibition order  
 
Question 75: How important is national consistency with respect to review rights for 
practitioners who are subject to a prohibition order?  
Answer: very important. 
 
Question 76: Appeals should be allowable under certain circumstances but only heard by 
Peak bodies. If consistency is considered important, is there a preferred approach?  
Answer: The preferred approach is to have a National Health Service law for all 
jurisdictions. 
 
Section 3.14 Penalties for breach of a prohibition order  
 
Question 77: How important is national consistency with respect to the offences and 
penalties that apply for breach of a prohibition order?  
Answer: very important. 
 
Question 78: If consistency is considered important, what is the preferred approach?  
Answer: The preferred approach is to have a National Health Service law for all 
jurisdictions. 
 
Section 3.15 Powers to monitor compliance with prohibition orders  
 
Question 79: How important is national consistency with respect to powers to monitor 
practitioner compliance with prohibition orders issued?  
Answer: very important. 
 
Question 80: If consistency is considered important, is there a preferred approach?  
Answer:  Compliance should be monitored by Peak bodies particularly in the case where 
Clinical/Professional Supervision is required to be undertaken.  The preferred approach is to 
have a National Health Service law for all jurisdictions and a national body to monitor 
compliance . 
 
Section 3.16 Information sharing powers  
 
Question 81: How important is national consistency with respect to the sharing of 
confidential information between HCEs and with other regulators?  
Answer: very important. 
 
Question 82: If consistency is considered important, what is the preferred approach?  
Answer: A national data base. 
 
Section 4.1 Mutual recognition  
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Question 83: What is the preferred option for making publicly accessible information about 
prohibition orders that are issued in each state and territory?  
Answer: Option 3- A common web portal. 
 
Question 84: Are there any issues that need to be considered when designing and 
implementing such arrangements?  
Answer: The start up costs may be high and will depend on all jurisdictions taking equal 
responsibility for maintaining the register with accuracy and timeliness. A National Register 
already exists for this purpose within the counselling profession.   
 
Any other comments?  
 
Question 85: Do you have any other comments to make about the draft National Code, 
policy parameters or administrative arrangements?  
The ACA notes that there is a wide variation and inconsistency in the way complaints are 
handled in various jurisdictions and in the way breaches of the codes of conduct are 
managed by various bodies.  We are also concerned that there is no logical way of 
classifying various health care occupations unless further research and study of their 
training and skill assessments are carried out and reported in the National Code of Conduct. 
It is imperative that Registered Counsellors are not included in the same way as non 
registered counsellors under any National Code.  The National Code needs to ensure that 
the legislation includes exemptions for organized and well regulated professions such as 
counselling.    
____________________________________________________________________  
Would you like to be informed of the outcome of the consultation? Yes  
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6.    Conclusion and Recommendations 
 

Following review of the National Code of Conduct for health care workers, and having 

completed the quick response form, the ACA recommends that ACA registered counsellors 

should not be administered under the proposed new National Code of Conduct.  We believe 

that we are more appropriately self-regulated under our present code which is targeted to 

our registered counsellors and the nature of their practice .  

For example, a generic National Code of Conduct would not be able to adequately address 

issues such as sexual misconduct and physical relationships with clients, because such 

issues are not necessarily realistic for some professions, whereas it is for registered 

counsellors.  The current NSW and SA codes do not adequately cover this issue for 

registered counsellors, and a specific example is given later in this section.  

The new National Code of Conduct does not provide enough evidence or data as to why 
certain categories of health care worker occupations (such as the14 occupations listed 
under the Health Practitioner Regulation National Law (HPRNL) are exempt from the new 
National Code of Conduct.  The available complaints data covering registered and 
unregistered health practitioners from health complaints entities in the final report  by 
AHMAC,“ Options for regulation of unregistered health practitioners, April 2013”, reveal that 
the highest percentage of complaints in 2009/10 were against medical practitioners (56.2%), 
dentists (18.2%), nurse/midwifes (9.8%), psychologists (5.9%), dental education and 
prosthetists (1.9%, chiropractors (1.1%), physiotherapists (1.0%) and pharmacists (1.0%).  
Other categories which do not come under the HPNRL had less than 1% of complaints per 
occupational category.  The counsellor/psychotherapists had (0.3%) complaints, and social 
workers had (0.4%) complaints against them for the same period.  Based on this complaints 
data it is questionable why the National Code of Conduct does not plan to include those 
occupations regulated by HPNRL, which have the highest level of complaints directed 
against them. 
Furthermore we are concerned that there are discrepancies in the way some occupations 

have been selected to come under the New National Code of Conduct.  For example, under 

the proposed National Code of Conduct, the category of social workers will not come under 

the legislation as they currently don’t come under the NSW and SA code so a precedent 

has been set. On the other hand, non registered counsellors are expected to come under 

the legislation.  

Recommendation 1: It is recommended that the AHMAC update the complaints data for all 

registered and no registered categories of health care workers and identify those 

occupations which have the highest complaints experience and include statistics as 

percentages or rates of complaints.  The nature of the complaints also to be identified and 

updated, and presented as a public document on the AHMAC website.  This will help the 

public and other health care workers to identify those who have breached the National Code 

of Conduct and warn them to keep away from such high risk health care workers.  

Recommendation 2:  Based on these statistical data, it is recommended that the AHMAC 

or an appropriate government body review and revise the classification of occupations 

which are expected to come under the National Code of Conduct and the HPRNL.  

It is important to note that the Counselling Industry already has in place a national register, 

as it has a transparent complaints mechanism and a deregistered list that is accessible to 

the public. There already exists a mutual agreement between ARCAP, ACA and PACFA in 

relation to prohibition orders.   
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Recommendation 3: It is recommended that those occupations which have registered 

practitioners and an up to date national register provide their national or state /territory data 

to the national register of complaints and prohibition orders whenever the new national 

register by AHMAC  is developed and established on the web site. 

Currently the NSW Code does not work for counsellors as it recommends that counsellors 

found guilty of breaches of unethical practice join ACA or PACFA.  An example is the 

complaint received from a client to the Health Care Complaints Commission (HCCC) in 

February 2013 regarding an unregistered psychotherapist counsellor who was found guilty 

of commencing a sexual relationship with a former client 2 months after the termination of 

their therapeutic relationship.  Following investigation of the complaint by the HCCC, the 

psychotherapist counsellor was found guilty of significant breaches of the current NSW 

legislation (specifically breached Clause 13 (2) of the NSW code of Conduct).  However the 

prohibition order under section 41A (2) (e) of the Health Care Complaints Act 1993 (the Act) 

stated that “within 6 months from the date of this decision, the unregistered counsellor is to 

make bona fide and reasonable attempts to seek membership of the Counsellors and 

Psychotherapists Association of NSW (CAPA) or the Australian Counselling Association 

(ACA.). 

This court decision poses a dilemma for the ACA and CAPA as the said guilty counsellor is 

not eligible for registration membership by ACA or CAPA as they have been found guilty by 

a government authority of unethical practice and sexual misconduct.  Therefore ACA 

recommends that those counsellors who are ineligible for registration with ACA or CAPA 

should come under the National Code of Conduct and be monitored for breaches of conduct 

by the Government body responsible for its implementation. 

Recommendation 4: It is recommended that counsellors or psychotherapists found guilty of 
breaches of the conduct be included as unregistered or de-registered health care workers to 
be covered by the new National Code of Conduct. 
 

Recommendation 5: In view of all of the above findings, it is recommended that the ACA 

registered counsellors should be exempted from the new National Code of Conduct, and 

only those unregistered or deregistered counsellors or registered counsellors providing 

health care unrelated to their profession to be covered by the new National Code of 

Conduct. 
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7.   Definitions used in Submission 

ACA Code - refers to Association for Counselors in Australia Code of Ethics and Practice 

Code of Conduct: An effective code of conduct can protect the public as well as 
employees.  The code of conduct should ensure that the employees act professionally and 
reliably when interacting with the general public and with each other. Codes of conduct that 
use specific language are more effective because they allow employees to see exactly what 
actions the company allows. A comprehensive code of conduct also ensures that the 
employee knows many of the possible situations he/she may face.  Enforcement should 
include penalties even up to loss of employment. The business is responsible for making 
sure employees are aware of penalties for violating the code of conduct. 

Client   means a party or parties to a counselling service involving counselling, supervising, 
teaching, research and professional practice in counselling. Clients may be individuals, 
couples, families, groups of people, organisations, communities, facilitators, sponsors or 
those commissioning or paying for professional activity. 

Clinical service- means invasive procedures such as injections, and prescription of 
medicines to cluients. 
 
Counsellor - refers to anyone delivering what a reasonable person would assume to be a 
counselling service (see below) 
 
Counselling service means any service provided by a counsellor to a client including but 
not limited to: 
i. Counselling activities 
ii. Professional activities 
iii. Professional practice 
iv. Research practice 
v. Supervision 
vi. Teaching 
 
Guidelines- refer to these guidelines, any others issued by time to time by the ACA (INC), 
the ACA (INC) Code of Conduct, and the ACA (INC) Complaints Policy and Procedural 
Guidelines 
. 

Informed Consent: The concept of informed consent is based on state laws. It requires 
your doctor or health practitioner to provide information about the benefits, risks and 
alternatives of any test, procedure or treatment he/she recommends, before it is performed. 
It requires you to sign a document which states your doctor has provided that information/ In 
the case of counselling, counsellors provide pre- counselling information to clients and then 
reach an agreement with their clients through a contract. 

Legal Rights-refer to those client rights protected under laws and statutes of the 
Commonwealth, State or Territory in which the Counsellor provides counselling services 
 
 Member(s) -  means all those covered by the ACA (INC) Code of Conduct. 
 
Multiple relationships- occur when a counsellor, when providing a counselling service, 
also has been or is: 
i. In a non-professional relationship (sexual or otherwise) with the same client 
ii. In a different professional relationship with the same client 
iii. In a non-professional relationship with an associated party 
iv. In their capacity as members of the Association 
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Nationally Registered Counsellors –an ARCAP registered counsellor 
 
Peak National Body -A “peak body” is a non-government organisation whose membership 
consists of smaller organisations of allied interests. The peak body thus offers a strong 
voice for the specific community sector in the areas of lobbying government, community 
education and information sharing between member groups and interested parties. Peak 
bodies have professional training standards, codes of ethics and complaints handling 
processes. 
 
Professional relationship means the relationship between a counsellor and a client to 
whom he is delivering a counselling service. 
 
Registered Counsellor is a counsellor who meets and continues to meet the minimum 
standard – training, continuing education, supervision and ethical practice – of an industry 
association providing a listing pathway to the national Australian Register of Counsellors 
and Psychotherapists (ARCAP) register. This encompasses some 80% of practicing 
Australian Counsellors.  
 
 



ACA submission to AHMAC first National code of Conduct for health care workers.29 April 2014.GT 

25 

 

8.    REFERENCES 
 
 
1. Australian Health Ministers’ Advisory Council, Consultation paper, A National Code of 
Conduct for health care workers, March 2014. 
 
2. Australian Health Ministers’ Advisory Council, Final Report, “Options for regulation of 
unregistered health practitioners, April 2013”, Appendix 11, 
 
3. Australian Counselling Association. “Code of Ethics and Practice of the Association for 
Counsellors in Australia”, Version 10- April 2013. 
 
4. Australian Counselling Association. “Complaints Policy and Procedural Guidelines”. Ver 19 

16/04/2013. 


